STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
TI MOTHY E. GARNER
Petitioner,
Case No. 05-1353

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .

N N N N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a formal hearing was held on June 16,
2005, in Naples, Florida, before Lawence P. Stevenson, a
dul y- desi gnated Adm ni strative Law Judge with the D vi sion of
Admi ni strative Hearings.

APPEARANCES

For Petitioner: Adam J. Qosterbaan, Esquire
Adam J. CQosterbaan, P.A
2500 Airport Road South, Suite 306
Napl es, Florida 34112

For Respondent: Casia R Sinco, Esquire
Departnment of Financial Services
200 East Gaines Street, Room 612
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

The issue is whether Petitioner is entitled to a passing

grade on the Sel f-Contained Breathing Apparatus ("SCBA") part of



the Firefighter M ninum Standards Exami nation for firefighter
certification.

PRELI M NARY STATEMENT

On Decenber 8, 2004, Petitioner took both the witten and
practical portions of the M ninmum Standards Exam nati on.
Petitioner passed the witten portion, but did not achieve a
passi ng score on the practical portion, because he failed the
SCBA section of that exam nati on.

Petitioner took the M ninum Standards practical exam nation
retest on February 24, 2005. Petitioner also failed this
retest, which covered only the SCBA portion of the exam nation.
Petitioner was eligible for only one retest. On February 25,
2005, the Departnent of Financial Services, Division of State
Fire Marshall, Bureau of Fire Standards and Training (the
"Departnent"), sent Petitioner a letter stating that he had
fail ed both the M ninum Standards practical exanmi nation and the
retest and was, therefore, denied certification as a Florida
firefighter. Petitioner disputed the Departnent's determ nation
and filed a tinely Election of Rights formrequesting a forma
adm ni strative proceedi ng.

On April 15, 2005, the Departnent forwarded this case to
the Division of Admnistrative Hearings. On May 6, 2005, a
Notice of Hearing was issued scheduling the hearing for June 16,

2005. On May 25, 2005, the Departnent filed a notion to anend



the denial letter in order to set forth nore specific factua
and | egal grounds for the denial of Petitioner's application for
certification as a firefighter. Wthout objection, the notion
was granted by Order dated June 7, 2005, and the case proceeded
based upon the First Anended Deni al Letter.

At the hearing, Petitioner testified on his own behalf and
presented the testinony of Keith Perry, firefighter for the
| sl es of Capri Fire and Rescue Departnment, and Emlio Rodriguez,
chief of the Isles of Capri Fire and Rescue Departnent. Chief
Rodriguez also testified in rebuttal. Petitioner's Exhibits 1
through 3 were adm tted into evidence. The Departnent presented
the testinony of Larry McCall, an exam ner for the Departnent.
The Departnent's Exhibits 1 through 8 were admtted into
evidence. O ficial recognition was taken of Section 633. 35,
Florida Statutes (2004), and of Florida Adm nistrative Code
Rul es 69A-37. 055 and 69A- 37. 056.

A one-vol unme Transcript of the proceeding was filed on
July 5, 2005. The parties tinely filed Proposed Recormended
Orders which have been considered in the preparation of this
Recomended Order.

Al citations are to Florida Statutes (2004) unless

ot herw se i ndi cat ed.



FI NDI NGS OF FACT

1. Petitioner applied for certification as a firefighter
i n August 2004.

2. In order to be certified, Petitioner was first required
to successfully conplete the M ni num Standards Course, which
consi sts of a mninumof 360 hours of training at an approved
school or training facility.

3. After conpleting the training course, Petitioner was
required to take the M ni mum St andards Exam nation, which is
structured in two parts: a witten portion and a practi cal
portion. The practical portion consists of four sections or
"evol utions,"” including the SCBA, the hose pull, the | adder
operation, and the fireground skills section.

4. To pass the four practical evolutions, an applicant
nmust achi eve a score of at |east 70 percent on each one.

5. Each evolution of the practical examhas certain
el ements or skills that are graded. The SCBA test contains
11 skills related to checking, donning, and properly activating
the SCBA that enables a firefighter to breathe in a hostile
envi ronnment, such as a burning building. The SCBA test nust be
conpleted in not nore than one mnute and 45 seconds.

6. After conpleting the M ninmum Standards Course,
Petitioner took the initial M ninum Standards Exam nation on

Decenber 8, 2004. Petitioner passed the witten portion of the



exam but did not pass the practical portion of the initial exam
because he exceeded the maxinmumtine for the SCBA test.

7. In a nenorandum dat ed Decenber 21, 2004, the Departnent
formal |y advised Petitioner that he had failed the SCBA portion
of the practical exam The nmenorandum al so i nforned Petitioner
that he had been automatically scheduled to retake the SCBA
t est.

8. I n another nenorandum dated Decenber 21, 2004, the
Departnent advi sed Petitioner that he was schedul ed to retake
the SCBA portion of the practical exam nation at the Florida
State Fire College in Ccala, Florida, on February 24, 2005.

9. Petitioner took the retest of the SCBA portion of the
practical exam nation as scheduled. Petitioner again failed the
SCBA test. Though he conpl eted each of the 11 skills with no
deduction of points, he again exceeded the maximumtinme of one
m nute and 45 seconds. Petitioner's tinme was one mnute and
50 seconds.

10. Larry McCall is a field representative with the
Departnment. M. MCall described "field representative” as a
"glorified nanme for an examner." M. MCall was the exam ner
who tested Petitioner on the retake of the SCBA portion of the
practical exam on February 24, 2005. He observed Petitioner

performthe 11 skills, and he timed Petitioner with a stopwatch.



11. M. MCall has been an exam ner for 15 years. He is a
certified firefighter and a certified fire service instructor.
He retired fromthe Cty of Jacksonville Fire Departnent after
30 years. M. MCall estimated that he has adm nistered 10, 000
SCBA tests.

12. Petitioner testified that before taking the retest, he
practiced the SCBA test upwards of 50 tinmes and never exceeded
the tinme limt. Petitioner testified that he was certain that
he conpleted the test wwthin the tinme [imt on February 24,
2005.

13. Petitioner is currently a volunteer at the Isle of
Capri Fire and Rescue Departnent. The chief of that departnent,
Emlio Rodriguez, testified that he adm nistered the SCBA test
to Petitioner in practice situations over a dozen tines, and
Petitioner never went over one mnute and ten seconds. Keith
Perry, a veteran firefighter working for the Isle of Capri Fire
and Rescue Departnent, testified that he has tined Petitioner
many tines and that Petitioner has never exceeded the tine
[imt, averagi ng between one mnute and five seconds and one
m nute and ten seconds.

14. Neither of Petitioner's witnesses was present when he
took the SCBA retest on February 24, 2005, and, thus, could not
testify as to whether he passed the test on that day.

Petitioner's subjective feeling that he passed the test based on



the many times he practiced, is necessarily |ess persuasive than
the time actually recorded by M. MCall

15. The students are assigned an applicant nunber on the
day of the test. The examiners refer to the students by this
nunber, rather than their names, during the testing process.
After the test has been adm nistered, the exam ners coordinate
the nanes with the nunbers and assign final scores.

16. At the hearing, Petitioner suggested that a m stake
had been made in coordi nating the nanes and nunbers and that he
had m stakenly been assigned the failing score of another
candi date. Petitioner offered no evidence for this specul ative
suggestion, which, therefore, cannot be credited.

17. Petitioner also noted that M. MCall had recorded a
time of 20 seconds for Petitioner's performance on the "sea
check,” an exercise to ensure that the face piece of the SCBA
equi pnent is securely sealed such that the firefighter is
breathing only fromhis air tank. The candi date nust perform
the seal check for at |east ten seconds. Petitioner
per suasi vel y contended that 20 seconds is an extraordinarily
long tine for the seal check, because the candi date nust hol d
his breath for the duration of the check. Further, Petitioner
noted that candidates are trained to count off the required ten
seconds, making it unlikely that he would inadvertently take

twice the required time to conplete the check. Petitioner's



theory was that M. MCall's m staken recordi ng of 20 seconds
was enough to account for the five seconds by which Petitioner
failed the overall SCBA test.

18. However, M. MCall testified that he used a stopwatch
wth a split tinmer to record Petitioner's time for the SCBA
test. A split tiner independently records a span of tinme within
the overall tinme being neasured. Wen Petitioner comenced the
seal check portion, M. MCall triggered the split timer, and he
stopped the split timer when Petitioner conpleted the seal
check. The split timer has no effect on the total tine.

Whet her the split for the seal check had been ten seconds,
20 seconds, or nore, Petitioner's overall tinme would have been
one mnute and 50 seconds.

19. The greater weight of the credible evidence
established that Petitioner's performance on the SCBA section of
the practical exam nation was appropriately and fairly graded.
Petitioner failed to establish that he was entitled to a passing
grade for his performance on the SCBA section.

20. Respondent established that M. MCall appropriately
adm ni stered the subject SCBA section pursuant to the applicable
provi sions of Florida Adm nistrative Code Chapter 69A-37, which

set forth guidelines for the practical exam nation.



CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat.

22. Section 633.35, Florida Statutes, provides, in
rel evant part, as foll ows:

(1) The division shall establish a
firefighter training programof not |ess
t han 360 hours, adm nistered by such
agencies and institutions as it approves for
t he purpose of providing basic enpl oynent
training for firefighters.

(2) The division shall issue a
certificate of conpliance to any person
satisfactorily conplying with the training
program establ i shed in subsection (1), who
has successfully passed an exam nation as
prescri bed by the division.

* * *

(4) A person who fails an exam nation
gi ven under this section may retake the
exam nation once within 6 nonths after the
original exam nation date. An applicant who
does not retake the exam nation wi thin such
time must take the M nimum Standards Course,
pursuant to subsection (1), before being
reexam ned.

23. Florida Adm nistrative Code Rul e 69A 37.056 pertains
to the Firefighter M ninmum Standards Test and provides, in
rel evant part, as follows:
(6) Al tests, both witten and
practical, given during training shal

requi re mai ntenance of a percentage score of
not | ess than 70% on each subject listed in



the prescribed Firefighter I and Firefighter
Il courses. If a mninumscore of 70%is
not achieved on any test, the student shal
be afforded a one-tine make up exam nati on
to achieve the required 70%

* * *

(d) Only one retake of the state
exam nation is permtted .

24. Petitioner is an applicant for certification as a
firefighter in the State of Florida. Accordingly, as the party
asserting the affirmative of an issue before this adnmi nistrative
tribunal, Petitioner has the burden of proof. Florida

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778 (Fla. 1st DCA 1981). Petitioner nust establish facts by a
preponderance of the evidence that the Departnent inproperly
denied his application for certification as a firefighter.

Departnent of Banking and Fi nance v. Osborne Stern and Conpany,

670 So. 2d 932 (Fla. 1996).

25. Petitioner argues that he should be permtted an
addi ti onal retake of the SCBA section, given the questions he
rai sed concerning the test's admnistration and the fact that he
m ssed a passing grade by a nere five seconds. The rationale
underpi nning his argunment is rejected as being contrary to the
factual findings that the exam nati on was properly adm nistered

and graded. Moreover, his requested relief is inconsistent with

10



t he provisions of Subsection 633.35(4), Florida Statutes, and
Fl ori da Adm nistrative Code Rule 69-37.056(6).

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat the Departnment enter a final order finding
that Petitioner failed the SCBA section of the practical portion
of the Firefighter M ninmum Standard Exam nati on adm ni stered
February 24, 2005.

DONE AND ENTERED this 29th day of August, 2005, in

Tal | ahassee, Leon County, Flori da.

Loty [ Sloeroo

LAWRENCE P. STEVENSON

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th day of August, 2005.

COPI ES FURNI SHED

Casia R Sinco, Esquire

Depart ment of Financial Services
200 East Gaines Street, Room 612
Tal | ahassee, Florida 32399-0333
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Adam J. Qosterbaan, Esquire
Adam J. Oosterbaan, P.A

2500 Airport Road South, Suite 306
Napl es, Florida 34112

Honor abl e Tom Gal | agher

Chi ef Financial Oficer

Depart ment of Fi nancial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Carlos G Miiiz, General Counse
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0307

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this Reconmended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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